STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL PROTECTI ON

VINCENT R D ANTONI, JR.,

Petiti oner, DOAH CASE NOCS. 99- 1916

99- 2861

VS. OGC CASE NCs. 99-0161
99- 0160

DEPARTMENT OF
ENVI RONVENTAL PROTECTI ON,
and DAVI D BOSTON

Respondent s.

FI NAL ORDER

Backgr ound

These consol i dated cases invol ve an approval of proposed
wor k by Respondent, David Boston (Boston), under a noticed
general permt to fill 4,000 square feet of an isolated wetland
to facilitate construction of a single famly hone (DOAH Case No.
992861, OGC Case No. 99-0160), an application by Boston for an
environmental resource permt to construct 96 linear feet of
riprap revetment wth 3,500 square feet of fill behind the riprap
revetnent, and an application by Boston for a sovereign submerged
| ands aut horization for a private dock of |ess than 1,000 square
feet, all of which are located at a site |ocated on the St. Johns
Ri ver in Duval County, Florida (DOAH Case No. 99-1916, OGC Case
No. 99-0161). Sone of the work to fill in the isolated wetl and
has al ready been conpl eted, but work has been suspended pendi ng
the outconme of this adm nistrative proceeding. The dock is
exenpt fromthe requirenents for a regulatory permt under
section 403.813(2)(b) of the Florida Statutes and rule 40C
4.051(1 1)(g) of the Florida Administrative Code.* The St. Johns
River is a Cass Il waterbody.

The Petitioner, Vincent R D Antoni, Jr. (D Antoni), is an
adj acent property owner. He clains that the fill in the isolated
wet | and on Boston's lot will cause flooding on D Antoni's |ot,
and that the proposed dock will interfere with the use of his own
dock.

A hearing on the consolidated cases was held on Septenber
28, 1999, January 27, 2000, and February 21, 2000, before an
adm nistrative |law judge (ALJ) with the D vision of



Adm ni strative Hearings (DOAH). On March 22, 2000, the ALJ
submtted his Recommended Order to the Departnent of

Environnmental Protection (Departnent). The ALJ recommended t hat
t he Departnent grant the application for an environnental
resource permt for the construction of the riprap revetnent, and
approve a sovereign subnerged | ands proprietary consent of use
for the dock. The ALJ further recomended that the Departnent
confirmthat the filling in the isolated wetland for the
construction of a single famly hone qualifies for a general
permt under rule 62-341.475(1)(f), provided that a condition be
added to the noticed general permt requiring Boston to instal

an underground culvert with a yard drain that would convey water
fromD Antoni's ot to an area of cypress trees on the other side
of Boston's lot. The purpose of the culvert is to maintain the
drainage fromD Antoni's | ot across Boston's |ot that existed
before any fill was pl aced.

No exceptions to the Recormmended Order were tinely fil ed.
D Antoni requested leave to file |ate exceptions. The request
was denied by an order entered on April 21, 2000. A copy of the
order denying the request is attached as Exhibit A A copy of
t he Recommended Order is attached as Exhibit B.

Under chapter 373 of the Florida Statutes, | have
jurisdiction to enter this final order on the application for the
regul atory individual and noticed general environnental resource
permts. Under rule 18-21.0051 of the Florida Adm nistrative
Code, | have delegated jurisdiction fromthe Board of Trustees of
the Internal Inprovenent Trust Fund to enter this final order on
the proprietary authorization to use soverei gn subnerged | ands.
For the reasons discussed in detail below, | concur in and accept
the ALJ's recommendation, except as clarified in Part VI bel ow

As a prelimnary matter, | note that when an ALJ's findings
of fact are supported in the record by conpetent substanti al
evi dence, | am bound by those findings and may neither reject

t hem nor rewei gh the evidence. See Dunham v. Hi ghl ands County
School Board, 652 So.2d 894, 896 (Fla. 2d DCA 1995); D etz v.

Fl ori da Unenpl oynent Appeal s Comm ssion, 634 So.2d 272, 273 (Fla.
4t h DCA 1994); Florida Departnment of Corrections v. Bradley, 510
So.2d 1122, 1123 (Fla. 1st DCA 1987); Heifetz v. Departnent of
Busi ness Regul ation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985);
Sec. 120.57(1)(1), Fla. Stat. (1999). Nor may | rejudge the
credibility of testinmony. See Brown v. Crimnal Justice

St andards and Trai ni ng Conm ssion, 667 So 2d 977, 979 (Fla. 4th
DCA 1996). However, in an area of |aw over which the Departnent
has substantive jurisdiction, as long as | state with
particularity the reasons for rejecting an ALJ's concl usi on of
law and find that ny substituted conclusion is as reasonable, or
nmore reasonable, I amnot bound by the ALJ's concl usions of |aw.




Sec. 120.57(1)(1), Fla. Stat. (1999). See also, Harloff v. Gty
of Sarasota, 575 So.2d 1324, 1328 (Fla. 2d DCA 1991), review
deni ed, 583 So.2d 1035 (Fla. 1991).

1. Regulatory permt for placenment of riprap and associ at ed
filling

The ALJ found that D Antoni w thdrew his objection to the
regul atory permt for the riprap and associated filling of 3,500
square feet behind the riprap (Finding of Fact No. 3). This
finding is supported in the record by conpetent substanti al
evi dence (Transcript, February 21, 2000, at 11). Therefore, the

regul atory permt for the riprap and associated filling is no
| onger at issue, and | accept the recomrendation that the permt
for the riprap and associated filling should be granted.

I11. Proprietary approval for dock

As noted above, the dock is exenpt fromany requirenent for
a regulatory permt. However, Boston nust still obtain any
requi red proprietary approval to construct the dock on sovereign
subnerged | ands. Sec. 403.813(2), Fla. Stat. The ALJ found that
D Antoni produced no evidence regardi ng the dock (Finding of Fact
No. 3). After ny review of the record, | concur with this
finding. The ALJ also found that D Antoni admtted that the dock
wi || have no adverse environnmental inpacts (Finding of Fact No.
3; Response to DEP Request for Admi ssion No. 5). O course,
Boston, as the applicant, has the burden of proof in establishing
that the dock neets all the requirenents for a proprietary
approval. Florida Departnent of Transportation v. J.WC. Co.
396 So.2d 778, 787-88 (Fla. 1st DCA 1981). | note that the
record contains conpetent substantial evidence that the dock
nmeets all proprietary requirenents (Testinony of M chael Eaton,
Transcript, January 27, 2000, at 17-18). Accordingly, the ALJ's
finding of fact and conclusion of law that the proprietary
aut hori zation for the dock should be approved is supported in the
record by conpetent substantial evidence. Therefore, | accept
the recommendati on that the proprietary authorization for
construction of the dock on soverei gn subnerged | ands be
appr oved.

IV. Fill of isolated wet/and for construction of single famly
resi dence under noticed general permt 62-341.475(1)0

At the hearing, D Antoni contended that the fill in the
i sol ated wetl and exceeded the 4,000 square feet allowed under
rule 62-341.475(1)(f), and that the fill inpeded the conveyance
of a stream river, or other water course in violation of the
[imting condition in rule 62-341.475(2)(c). The ALJ found that
the fill in the isolated wetland did not exceed 4,000 square



feet, and that it did not inpede the conveyance of a stream
river, or other water course (Findings of Fact No. 12 and the
finding in paragraph 24 that "there is no stream river, or other
wat ercourse within the nmeaning of DEP rules or statutes on the
i solated wetland"). These findings are supported in the record
by conpetent substantial evidence (Testinony of Eaton,
Transcript, January 27, 2000, at 17-18). As noted above, an
addi tional 3,500 square feet of fill was placed behind the
riprap, but such fill was approved under the regulatory permt
for placenent of the riprap and is not relevant to the issue of
whet her the 4.000 square feet limtation under rule 62-
341.475(1) (f) was exceeded. Accordingly, the placenent of the
fill in the isolated wetland conplied with the [imting
conditions of rules 62-341.475(1)(f)4 and 62-341.475(2)(c).

V. Inposing an additional condition on the Noticed General
Perm t

As noted above, the ALJ recommended that an additional
condition be added to the noticed general permt authorization
under rule 62-341.475(1)(f). Noticed general permts are not
i ssued, but are established by rule. 1In general, a person
wishing to utilize a noticed general permt is only required to
provide the Departnment with a witten notice and a description of
t he proposed work. Fla. Adm n. Code R 62-341.201(1) & 62-
343.090(1). If the Departnment does not notify the applicant
wi thin 30 days that the activity may not be conducted under the
noti ced general permt, the applicant is free to commence the
activity. Fla. Admin. Code R 62-341.090(1)(d).?

In addition to the fact that all noticed general permts
are established by rule, all general and specific conditions for
the noticed general permts are also established by rule. See
Fla. Admn. Code R 62-341.215 (establishing general conditions
for all noticed general environnental resource permts) and Fla.
Adm n. Code R 62-341.475(1)(f) 1 through 4 and 62-341.475(2)-(5)
(establishing specific limting conditions for this noticed
general permt). It is well established that an agency is bound
by its substantive rules unless and until it repeals or anmends
them See Ceveland Cinic v. Agency for Health Care
Adm ni stration, 679 So.2d 1237, 1241-42 (Fla. 1st DCA 1996);
Arbor Health Care Conpany v. Agency for Health Care
Adm ni stration, 654 So.2d 1020, 1021 (Fla. 1st DCA 1995);
Decarion v. Martinez, 537 So.2d 1083, 1084 (Fla. 1st DCA 1989).
Accordingly, in general, the Departnent may not unilaterally add
any specific or general limting conditions to a noticed general
permt over and above those established by the rule. In this
case, however, the applicant did not file an exception to the
ALJ's recommendation that the additional condition be required.
When a party does not file exceptions to a recommended order, the




party is bound by the provisions of the recomended order. Couch
v. Comm ssion on Ethics, 617 So.2d 1119, 1124 (Fla. 5th DCA
1993); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122,
1124 (Fla. 1st DCA 1987).

| note that there is nothing in the record that specifies
the | ocation or design capacity of the underground cul vert that
the ALJ recomends. It is clear, however, that the ALJ is
recomendi ng that the underground cul vert be designed to convey
water fromD Antoni's lot to an area of cypress trees on the
other side of Boston's lot with sufficient capacity to nmaintain
the drainage fromD Antoni's | ot across Boston's | ot that existed
before the fill was placed. | conclude that this is a fair and
equitable condition that can be inposed in this case because
Boston did not file exceptions to this recomendati on of the ALJ.

VI. Cdarification of the ALJ's reference to "non jurisdictional"
wet | ands

Par agraph No. 5 on page 6 of the Recommended Order states as
fol |l ows:

At the river end of the D Antoni, Boston, and
Henderson lots is an area of contiguous
wet | ands. Until 1995, DEP regul ated those
wet | and areas and this prevented D Antoni and
Henderson from placing any fill in those
areas. Under DEP' s current wetl and

del i neation rule, however, such areas are non

jurisdictional, and any placenent of fill at
the river end is outside the purview of DEP' s
jurisdiction. (enmphasi s added).

Al t hough the | ast sentence of paragraph 5 is characterized
as a finding of fact, it is actually an erroneous concl usi on of
law in an area over which the Departnent has substantive
jurisdiction. Wether a statenent is a finding of fact or
conclusion of lawis not determned by howit is characterized in
the recommended order. Rather, it is determ ned by the true
nature and substance of the determination or ruling. See J.J.
Tayl or Conpani es, v. Departnment of Busi ness and Prof essi onal
Regul ation, 724 So.2d 192, 193 (Fla. 1st DCA 1999); accord Goin
v. Comm ssion on Ethics, 658 So.2d 1131, 1138 (Fla. 1st DCA
1995); Battaglia Properties v. Land and Water Adjudi catory
Comm ssi on, 629 So.2d 161, 168 (Fla. 5th DCA 1994). Therefore,
as long as | state with particularity the reasons for rejecting
an ALJ's conclusion of law and find that ny substituted
conclusion is as reasonable, or nore reasonable, I am not bound
by the ALJ's conclusions of law. Sec. 120.57(1)(1), Fla. Stat.
(1999). See also, Harloff v. Cty of Sarasota, 575 So.2d 1324,




1328 (Fla. 2d DCA 1991), review denied, 583 So.2d 1035 (Fl a.
1991) .

Under the new net hodol ogy for delineation of wetl ands
ratified by the legislature in section 373.4211 of the Florida
Statutes, the Departnment has jurisdiction over both contiguous
and isolated wetlands. Secs. 373.4211 & 373.414, Fla. Stat.
(1999); Fla. Admn. Code R 62-340.3 | find that this substituted
conclusion of law is as reasonable, or nore reasonable, than the
conclusion of the ALJ. Therefore, the |ast sentence of paragraph
5 of the Recormended Order is rejected. In so doing, | note that
the erroneous conclusion of law in paragraph 5 the Recommended
Order is harmess error in this case because it does not affect
the validity of the ALJ's reconmendati ons.

VI1. Concl usion

D Antoni wi thdrew his objection to the regulatory permt
for the riprap and associated fill behind the riprap. Therefore,
the regulatory permt for the riprap and associated fill is no
| onger at issue and the permt will be issued. D Anton
presented no evidence regardi ng the dock, and admtted that the
dock wi Il have no adverse environnental inpacts. The record
contai ns conpetent substantial evidence that the dock neets al

requi renents for proprietary approval. Accordingly, the
proprietary authorization for the dock will be approved. The
fill in the isolated wetland for the construction of a single

famly residence neets all the requirenments of rule 62-341.475.

| accept the ALJ's recommendation that an additional condition be
required that Boston construct an underground culvert wth a yard
drain to convey water fromD Antoni's lot to an area of cypress
trees on the other side of the Boston's lot with sufficient
design capacity and location to maintain the drainage from

D Antoni's | ot across Boston's |lot that existed before the fill
was placed. This is a fair and equitable condition that nay be
required in this case because Boston did not file an exception to
the ALJ's recommendati on.

ACCORDI NGLY I T I'S ORDERED THAT:

1. The Recommended Order is adopted except as noted in Part VI
of this order.

2. The application for an environnental resource permt for the
construction of the riprap revetnent and associated fill behind
the riprap is granted in accordance with the Notice of Permt

| ssuance dated January 21, 1999, DEP File No. 16-147338-002-ES.

3. The proprietary consent of use to construct the dock on
soverei gn subnmerged | ands i s approved.



4. The request to use the regulatory noticed general permt
under rule 62 341.475(1)(f) to fill the isolated wetland to
construct a single famly honme is approved, subject to the
condition that Boston construct an underground culvert with a
yard drain to convey water fromD Antoni's lot to an area of
cypress trees on the other side of Boston's lot with sufficient
design capacity and location to maintain the drainage from

D Antoni's | ot across Boston's |lot that existed before the fill
was pl aced.

DONE AND ORDERED this 4 day of May 2000.

STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL PROTECTI ON

DAVI D B. STRUHS, Secretary
3900 Commonweal th Boul evard
Tal | ahassee, FL 32399- 3000

ENDNOTES

1/ Rule 40C-4.05(11)(g) has been adopted by reference by the
Departnent under rule 62-330.200(2)(c) of the Florida
Adm ni strative Code.

2/ In the case of the notice general permt under rule 62-
341.475(1)(f), the applicant may not commence work until the
Department has provided witten notice that the applicant
qualifies for the general permt. Fla. Admn. Code R 62-
341. 475(3).

3/ An exception exists wthin the geographical territory of the
Nort hwest Fl orida Water Managenent District where, because of the
provi sions of section 373.4145, the Departnent |acks jurisdiction
over isol ated wetl ands.

NOTI CE OF RI GHTS

Any party to this proceeding has the right to seek judicial
review of the final order pursuant to section 120.68 of the
Florida Statutes, by the filing of a notice of appeal pursuant to
rule 9.110 of the Florida Rules of Appellate Procedure, with the
clerk of the Departnent in the Ofice of General Counsel, 3900
Commonweal t h Boul evard, M S. 35, Tall ahassee, Florida 32399-3000;
and by filing a copy of the notice of appeal acconpanied by the
applicable filing fees with the appropriate District Court of



Appeal. The notice of appeal nust be filed within 30 days from
the date this final order is filed with the clerk of the
Depart nent .

CERTI FI CATE OF SERVI CE

| CERTIFY that a true copy of the foregoing was nailed to
the follow ng person on this 5th day of My 2000.

Vincent R D Antoni, Jr.
3824 Wayl and Street
Jacksonville, FL 32277

Francine M Ffl okes, Esq.

Seni or Assistant General Counsel
3900 Commpnweal t h Boul evard, M5 35
Tal | ahassee, FL 32399- 3000

Ann Cole, derk

Di vision of Adm nistrative Hearings
DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

Davi d Bost on
2262 Orchard Street
Jacksonville, FL 32209

The Honorabl e Donald R Al exander
Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

STATE OF FLORI DA DEPARTMENT
OF ENVI RONVENTAL PROTECTI ON

Robert G Gough

Adm ni strative Law Counse
3900 Commonweal t h Boul evard
Mail Station 35

Tal | ahassee, FL 32399- 3000
Tel ephone: (850) 488-9314
Fax: (850) 413-8977



Exhibit A

STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL PROTECTI ON

VINCENT R D ANTONI, JR ,
Petiti oner, DOAH CASE NOS. 99-1916
99- 2861

VS.

DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON, and DAVI D BOSTON

Respondent s.

ORDER DENYI NG LEAVE TO FI LE LATE EXCEPTI ONS

On March 22, 2000, the ALJ submtted his reconmmended order
in these consolidated cases to the Departnment of Environnental
Protection (Departnent). Under section 120.57(1)(k) of the
Florida Statutes and rule 28-106.217 of the Florida
Adm ni strative Code, the deadline for parties to file exceptions
to the recommended order vas April 6, 2000. On April 13, 2000,
D Antoni transmtted by facsimle to the Departnent's counsel a
letter dated April 12, 2000, requesting leave to file late
exceptions. The request did not include any proposed exceptions,
and as of the date of this order none have been received by the
Department. As excusable neglect for not tinely filing
exceptions, D Antoni states that the adm nistrative | aw judge
said he had thirty days to file exceptions, and that he didn't
have tine to prepare exceptions because he had been in Texas the
| ast wee}; of March and the first week of April.

The tinme period for filing exceptions to recommended orders
is not jurisdictional and the Departnment may consider late filed
exceptions if the party filing the exceptions shows excusabl e
neglect in failing to tinely file the exceptions. Hamlton
County Board of County Conm ssioners v. Departnent of
Envi ronnmental Regul ation, 587 So.2d 1378 (Fla. 1st DCA 1991). In
ruling on D Antoni's request to file late exceptions, | note that
t he recommended order at page 16 clearly states that any except-
ions to the recomended order nust be filed with the Departnent
within 15 days fromthe date of the recomended order.

D Antoni's request for leave to file | ate exceptions does not
claimthat he did not tinely receive the recommended order. |




further note that D Antoni has not cited to the record in support
of his statenent that the adm nistrative |aw judge told himthat
he had thirty days to file exceptions. Neither has D Anton

i ncluded an affidavit or other sworn statenent in his request for
|l eave to file | ate exceptions.

A determ nation that excusable neglect exists is at |east
partially based on a factual determ nation, and cannot be based

solely on a notion. "A party . . . nust set forth facts
explaining or justifying the m stake or inadvertence by affidavit
or of her sworn statenent." B.C, Builders supply Co. v.

Mal donado, 405 So 2d 1345, 1368 (Fla. 3d DCA 1981) (enphasis
added). See al so Schauer v. Col eman, 639 So.2d 637, 638 (Fla.
2nd DCA 1994); SuperAnerica of Florida v. Departnent of
Environnental Protection, 18 FALR 2029, 2034 (DEP 1996). A party
appearing pro se is still required to establish excusabl e
neglect. See generally Florida Specialized Carriers, Inc. v.
Tierra Construction Co., 632 So.2d 282 (Fla. 5th DCA ]994)
(excusabl e neglect to set aside a default judgnment); Robinson v.
City of Tanpa, 573 So.2d 1024 (Fla. 2nd DCA 1991) (excusable
neglect to set aside a default judgnent). For all of the above
reasons, D Antoni's request for leave to file late exceptions is
deni ed.

ACCORDI NGLY I T I'S ORDERED THAT:

D Antoni's request for leave to file late exceptions is
DENI ED.

DONE AND ORDERED this 21 day of April 2000.
STATE OF FLORI DA

DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON

DAVI D B. STRUHS, Secretary
3900 Commonweal th Boul evard
Tal | ahassee, FL 32399-3000



CERTI FI CATE OF SERVI CE

| CERTIFY that a true copy of-the foregoing was nailed to
the foll ow ng persons on this 21 day of April 2000.

Vincent R D Antoni, Jr.
3824 Wayl and Street
Jacksonville, FL 32277

Francine M Ffl okes, Esq.

Seni or Assistant General Counsel
3900 Commonweal t h Boul evard

M5 35

Tal | ahassee, FL 32399- 3000

Davi d Bost on
2262 Orchard Street
Jacksonville, FL 32209

STATE OF FLORI DA DEPARTMENT
OF ENVI RONVENTAL PROTECTI ON

Robert G Gough

Adm ni strative Law Counse
3900 Commonweal t h Boul evard
Mail Station 35

Tal | ahassee, FL 32399- 3000
Tel ephone: (850) 488-9314
Fax: (850) 413-8977

Exhibit B

The DQOAH Recommended Order, is not attached.



